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Chaim Perelman's concept of the "universal 
of analysis, an investigation was made into the 
the law in two landmark Supreme Court 
Plessy V. Ferguson" and "Brown v. Board of 
revealed that the Supreme Court in both 
on its image' of social reality in deriving 
un iversal audience at a given historical' 



moment. The concept of equality w the central term requiring 
definition. While the "flessy" Court ^ assumed the inferiority of 
blatks, the "Brown" Court assumed the equality of races. "Plessy" • 
reflected an empirical flefinition of equality; i^^both faces were 
treated the same,*that was all the law could command. "Brown" 
reflected a less tangible view of equality; physical equality' of 
facilities was not;,enough. The, remaking of the concept of equality in 
correspondence with the tenets of the universal audience of its day, 
was the hallmark of the "Brown" decisi.on. Thus, from the perspective 
of universal audience, the "Brown" decision< appealed to a universal 
audience of# greater wisdom than that/^of "Plessy." The analysis 
suggests that legal precedent and' legislative history are^ less 
significant than the Court's image ot reality in framing its 
opinions. (HOP) ' 



\ 



****************************************#********* *,**Jr************* 

* Reproductions supplied by EDRS are the best thaX cdn be made * 



* ' -'from the original document. 

idtlfk***************** It* **************************** 



****************** 
I 



THE SUPREME COURT AND IMAGES OF, ECfUALITY 
• A CCMPARISON OF PLESSY V. FERGUSON 
AND BROWN V. BOARD OF EDUCATTON 



, Steven R. Brydon* 

Depautineftt of Information 
and Communication Studies 

California State University, Chico, CA 95929 



Competitive Papers in 
Communication and th*e Law • 
Western Speech Communication Associati-on 
Fresno, California,, February I7, 1985 



us DVpAhTMIMT or IDIICATIOM 

NATIONAL INSTITUTI OF HjucATION fU MMiSSlON JO MEPMODUCf THIS 

FDUCAfiONAl msOimCfRiNfOMMAfiON MAff MlA! MAS OHANTTL) BY 

^ y r.f NTCH (I MIC) 



roprmtiK Hon (|iiAlitv 

• Pomi«oU.owoM)fMn.on«i.ifli<^,imiN«KiiM.. ^ ^ ^ TO T MF f DUC A T ION Al MrH()UfK;f S 
, rrHintdormtrt(M.<HlMrttvr«itH<HM>Mti>HH:UilNi£ INFOMMATION VAMWW (ERIC) * 



« ♦ . . 

^ ab'stract •* • 

This study investigates the images of equality 
under the law present in two landmark '^^preme Court .rulings 
on segregation^ Plessy v. Fergr uson artd Brown v. Board 
of Kdu&ation. Utilizing Perelflian's ^-oncept qf the ^" un^ver- 
lal audience" as a method of'analysis, the author concludes 
that both decisions relied heavily on the prevailing beliefs 
of reasonable persons about t+ie social status of , the race?. 
}.egal' precedent and legislative history are found to ^be le's 
significant ^than the Coui'fs image o% reality in framing 
"^its opinions. 
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,THE SUPRBME -COURT A^e• IMAGES OF EQUALITY, 
. A COMPARISON OF PLESSY 7. FRRCIK^ON 
, AND BROWN V. BOARD" OF EDUCATTON 



On May 17, 1984, little attent ionj was paid to the ' 
•thirtieth -d.nniyerwy of one of the most important rulings 
ever handed dbwn by the Supreme Court, Brown v. Board of . " 
Education . In announcing that "segregation is a denial 
of the equal protection of the laws,"^ 'the Court "marked ' 
the- turning p6int in America's williag^ess to face the " 
cons'equences of ^nturies of racial discr im^pat ion\ . " ^ 

Altljough three 'decades after the historic decision, "most 
blkck childiren still go to predominately black schools,"^ 
no one^can deny that America has come a loRg^way since the 
days of Jim Crow. Perhaps no greater testimony exists to 
this change than, the nation's response to itg.first major ' 
blax^^k presidential candidate, Jesse Jaclson. 'When George 
Wallace, who once stood *n the schoolhoUse door,, shares 

V 

a platform with Jesse Jackson, there is no doubt that 
racial attitudes have changed radically since the days of 
Bxown. As Yale Kamisar wrote i . "Regardless of its practical, 
tangible, direct effects . .'the symbolic quaiity of the 
decision was immeasurable tK.e psycfiological dimensions of 
America's race relations problems were completely recast' j 
the' ' indirect cohsequehces* 'awesome.'"^ . 



, The,Browj3 decision has been the -aubject of cb^siderable 
lepl and S^cial^ criticism. Its critics have focused prim- 
arily on "its of^-hapd dismissal of mountains of. legal |ind 
historical research from both sides and . \ i%s pragmU'ic- 
dependence on the present-dfy results ^ ^sep^rate schools. "^ 
Rhetorical scholars ha^e tended to locus' oh the rhetoric of 
the litigants in Brown, rather than on- the decision itself.'' 
Davicr ^uiisaker examines the rhetoric of BrQwn as " paradigmatic 
of the- rhetoric of social protest ," but his actual analys'is 
primarily concerns the oral arguments of the plaintiffs . ^ 
^ v:^^'^^'^^ ^^"^-^^ decisions are themselves acts of symbolic 
inducement. *As Don LeDuc jioints out, "legal principles 
comtinu^ to. evolve, in largej^part because c quiets have "the- ' \ 
•capacity to^use each judicial opinidn not- simpj^y to i^.esolver 
a .controvei^sy, but also to fommunicate^ontinually with 
audiences beyond those litigant^ actually before th« court. 
The rhetorical nature o'f ^ju^Vcial opinions is emphasized 
by Archibald c\x, who' writes, "j:The] capacity of judge- . 
mada law to command- free asselit 'depends upon the proposition 
that the decisions of judges rest upon principles more 
enduring than the wills of individual judges . . . '."^^ » 
Justi^Ge Frankfurter seemed particularly con(?erne(^ about ^ 
rhetorical principles, when he wrote a memo to other members 
of -the Court on May, 2?, 1953, stating.- "I know not how 
others feel, 'but fo.r me. the .ultimate crucial factor in the 
[Troblem presented by these cases is 'psychological-- the 



, adjustment of men's minds and actions to the unfamiliar and 
• - IT * ^ - 

the unpleasant. . y ."'^ ^The Court's audifence is as broad 

' as society as a whole, as Justice Brenrian explainsi 

"These opinions(are the exposition, not just to lay/yers, 

legal scholars^and other judges, but to our whole society, 

♦ ' * * 

of the bases upon which a particular resultT rests — why a 
problem, looked *at as disinterestedly and dispassionately as 
nine human beings trained in a tradition of the disinterested 
^ and dispassionate, approach can look at it, is answered as it 
is.""^^ fhus, a Supreme Court decisicJn a rhetorical effort 
to gain the assent of our whole society oh the basis ef 

K 

enduring principles. 

The ^neraf and abstract nature of the Court's audience 

V 

requrires an appropriate conceptual tool for analysis. Chaim 

: > • . . 

Perelman* s notion of the universal audience, drawn from the 

/ . ■ ■ 

jurisprudential model, provides such a tool. Perelman writes 
of the universal audiencei 

^ The appeal to reason ' is ^but an attempt to convince 

the memljers of this audience- -whom common sense would 
define as well-informed and reasonable men--by addressing 
them. . It is this audienc€4 with its convictions and 

aspirations, that the philpsopher wants to convince 

/ 

starting with' postulates and using arguments which he 

thinks will be acceptable to every one of its members* 

* To achieve his end, the philo'^opher must use a rational 

argumentation . , .^^lid for the whole of the human 
11 

community* * * . # . 



Perel:,aial6o acknowledges that "the idea of a rational 
ars^«-entation cannot'fee defined In abstract.. . .gince it ' ' ' 

<:^dep.ends on the historically gr&unded conception of the' ' ' . 

^univ^sal audience."!'* It is this conception-*-or, image- ' 
of- t)^- universal audience that provides the key -to understand- ' 
ing tWcJurfs rulings on segregation, because as, ^ . . 

^ ^Kenneth Boulding points out, "behavibr depends on the image. "^S' 
'The Court's ^^age of its audience, therefore, includes the " { , ' 
postulates it assumes are accepted by "well -'informed and . 
reasonable men," who constitute the "universal audience" 
.at any given moment in history, - ' ' 

The historical nature of the image of the universal 
audience is ^xemplified by', comparison of- the opinion > 
in Brown with the opinion it^ overruled. Plessv v. Fer^n.nn . 
•' written In I896. 'since argument directed toward the univer-* 

sal audience, must proceed on the basis of postulates accepted' ' 
by, that audience, the "givens"'underlying the Coup's opinions 
inform us about the Court's image of the universal audience.'" 
My thesis is that changes in' the'-image of social 'reality '' ' 
will alter the niture of 'these posfulates ' ^d, hence , the 
.nature of .judicial argumentation. Deapite'the desire by , 

some that the Supreme Court should stand above historical . ./ 
circumstance, it is impossible for this io ocdur. As Justice 
Burton poiated out during o'ral Arguments on Broiffi. "the 
Constitution is a living document'that must be 'interpreted * 
in relation to the fact^ ^f the time in which it .is interpreted. "^^A' 



4 



^7 • r 



( 



The concapf of.--equali>ty undet the law" ^ thfe centraVpoia<" ^ 
•on Which, the Br^, and ^ opinrona turn. A comparison. 
Of the Go«fs ima^' of equality in 1896^and ' igs'f reveals 
how judicial argumentation is historically grounded* 

• IMAGES OP EQUALITY \ " 
In the case of Ple'ssrv. Fer>„o„. the Supreme' Court - ' 
rejected the claim of a >l'agk train paase'nger-, Homer ' 
Plessy, that segregation on trains deprived him of the equal ' ' 
protection of the law. 'The Court wrote in its majority ■ 
opinion: - . - ' • 



' - We consider the underlying fallacy -of the 

plaintiffs argument tc^^ionsist in the assumption that 
the enforced separation of the two races -stamps the ' 
• colored race with a badge of inferiority. , if this be so, 
i'^.is not by.reason of anything found in the act, but 
• soley because the colored race choosers to put that ^ 

construction upon itj ' ^ > ♦ 

Legislation ig powerless to eradicate racial instincts 
. or to abolish distinctions based upon 'p\Ql6al differ- 
^ • ences..,.- . . if one race be- Inferior to the other socially, " 
the Constitution .cannot put t]<em upon the same plane, l^^' 

The belief in the social inferiority of ^ie Negro was implicit , ^ 
in the Court's o'i,in^on. Even Justicfe Harlan, in his idne ^ 
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-dissent, shared the Court* s perception of social reality, '..^ ' 

as he wrotd: "The.white race deems itself to be the dominant 

race in this country.. And so it is/ in pre s tige , in "achieve- • 

ments, in education, in wealth , and , in power\ So,* I d.bubt not," 

t . 
it will continue to be for all' time, if it remains tru^ to 

its great heritage .and holds fast to the principles' of * . ' 
constitutional liberty. "^^ Covirt'was jperely reflecting ' 

i.ts •image of social reality. As Richard Kluger observesi 
"Had the Plessy Court chos.en candidly to declare the pre- 
vailing, view of .the day among white Americans of every station, 
it would have said that no badge was necessary to proclaim what 
was self-evident. Keeping blacks sieparate, everyone understood, 
would prevent contamination of white blood by the ^defective 
genes of colored people . . . ."^^ ^his ii a postulate that 
the Court presumed was accepted by "well-informed and reason- 
able mdn" w^^o constituted the. "universal audience." 

Equality itself was viewed in an 'empirical or objective 
sense, summarized ip- the phrase, "separate but equal." If 
bot^ r^ces are treaffed "e<i'ually,," this is all that is required. 
Whites are exploded from black cars and blacks from white cars-- 
what'could be more "equal?" The inferiority of Hhe blabk ' 
was a fact or life, beyond the purview of the constitution. 
W ^ Fifty-eight years later, in "the Brown opinion, the 
Supreme Court reflected a broader' view of equality. . Intangi'^le 
factors, beyond .those' of "objective" equality wo-e considered. •* ' 
The Brown Court concluded i "-To separate them [Negroes] 

V/'v • ••■ • . 



from others qf simi>W'age and qualifications solely because 
ol their race generates a feelihg of inferiority as to their 
status in the ybmmufiity that ijiay affect their hearts and 
minds in a w.ay unlikely ever to '.be undone. "^^ The Cour-^ 
made a point of . emphasizing the. accomplishments of Negroes f' 
in spite of these handicaps i "[At 'the tjjne of th'e adop-tion of 
the Four^teenth Amendment] Education' of . Negroes was almost non- 
existent, and. practically all of the race were illiterate. In 

* * ^ • . 

fact, any' education of Negroes was forbidden by law in some 
states. Today in contrast, many Wegroes have achieved out- 

standing success in 'the arts and' sciences as well as in'the 

/ . . 21' ^ 

business and professional world." Thi^' success was even 

more apparent in view of the- presence of Thurgood Marshall, - 

the chief lawyer for th^ NAACP. The act of segregation was 

viewed by the Brown Court, as a denial of equal protection of 

the law because it crea-fted a {)erception of inferiority whe're .. 

none elcisted in reality. -The empirical equality of Negroes 

I 

was not enough. The opportunity for social equality must not'' 
be interfered with by arbitrary laws. " - 

The Brown Court supported its findings by reference to 

- > • 

the finding' of a lower court that "Segregation of white 

* 4 

and colored ^children in public schools has a 'detrimental 
effet?t upon the colored children^ The impact is greater 
when it has the sanction of. law j for the policy of separating 
the races .is usually interpreted as deno'ting the inferiority 
of the negro grolip. " In addition, reference was made to 



* * • , 8 

- psychological, findings. The Court- asserted . "Whatever may' 
have been the extent pf psychological knowledge at the time 
of Plessy V. Ferguson, ;thi,3 ,findin§ is 'amply supported by 
modern authority. This is followed by the famous footnote 
U to the works of psychologists and sociologists such as 

* * • - . 

Kenneth Clark and Gunnar Myrdal. , . 

■ The contrast between' the Supreme Court's images of equality 
, in 1896 and 195^ is striking. While -the Plessv Coui^t^is informed 
by a narrow " empirical", view of equality , the ' Brown Court operated 
on an expanded view. The PXessy Court' s image of its universal 
audience -takes the social iidferiority of blocks as a given, 

I 

while the- Brown Court made the opposite assumption. As . 
Professor d'ahn stated^, "'For at least twenty years . . . hardl^^ ' 
any cultivated person has questioned^ 'that segregation is cruel 
^ to Negro school children. Thie' cruelty is obvious and 



evident. 



„2k 



Clearly, just such cultivated persons were' 
part of the Court's image of the Universal tfudience. 



EFFECTS ON LEGAL ARGUMEilT 



The rhetorical significance of the differing views of 

the universal audience is supported hy- an analysis of the 

legal argum-entation e/ployed ip the two decisions. The 

. 7 ' 

Court cannot merely announce a decision and ^expect assent. * 
It has no troops or, police and must rely on others to enforce 
^ Its edigta. The universal ai^idience requires a' rettsoned opinion. 
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^ universal principles. Archibald Cox explains that 
. |tnt^l|0Ctlveness of the Court ... ig eroded by any failure ' 
:fo. |^t|^^how the. novel decisions required by changes in human 
|po94i-|on andShe realization o^f bolder aspirations nonetheless 
draw .-ferfeir sanction from a continuing community of principle. 
This principle of continuity.yis found in the use of legislative 
^ history and legal ^edecent in justifying decisions. In- ^ 
, tae broad, sense ,-^these repre sent argument fj;om authority and 
analogy, respectively. 

The Pless^ Gourt reste'd its opinion on its interpretation 

Of the intent of the authors of the >ourteen"^ Amendment, when 

they decreed, "nor shall any State deny to any person within " 

its jurisdiction'the equal protection of the laws." The Piessv 

Coiirt wrote: "The object of the [Fourteenth! amendment was 

undoubtedly to enforce the absolute equality of the two races 

before the law, but in the nature of things , it could not have 

been intended to abolish distinctions based upon color, or to 

^enforce social, as distinguished froni political equality, or 

a commingling of the two races upon t^rms unsatisfactory to 
26 

either^." There was no empirical evidence of this claim, but 
^ven the Court's assumption that blacks were inherently 
inferior, it was obvious to the Justices that segregation was 

• not a denial of equality. The unstated premi^er; "Negroes, 
are inferior,"^ needed no. more proof than the statement today 

*i;hat "whites and blacks are inherently equal."- 

In the Bfpwn case, the Southern lawyers placed .a greatj 
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of weight, on argument from authority, e.g. legislative 
history. They cit»a' the practices of the Congress* which • 
had .approved th« amendment' and also maintained segregated 
-hools in the Capitol, as well as the segregationist prac- 
ticas Of many-ratifying states.^? Although the NAACP attempted 
to nullify the legislative histo'ry issue, the test they hoped 
for was a standoff. uWely di^ounted the 

historical issue. First, it denied the clarity of the - 
historical record, as the IMACP. had hoped, _ , ' 

Reargument was largely <tej,oted to the circum- 
stances surrounding the adoption of the fourteenth 
Amendment. . . . This discussion and our. own inves- 
tigation convince uS that , although these sources 'cast 
some light, it is not enough to resolve the problem 
With Which we ar^ faced. At best they are inconclusive. 
, The most avid proponent, of the_ post-V<^Amendments un- 
doubtedly intended them to remove all QiNlistincti 
among 'all persons born or naturalized in the United 
States. ■ Their opponents, just as certainly, were an- 
tagonistic to both the letter and the spirit of the ' 
Amendments and wished them to have the most limited' 
effect. What others in Congress and the state legis- 
latures had in mind cannot be deterained with any 
degree of certainty.^' 

The Court then took aim at the historical differences between 
educa^Jion in 1868 and I95/I1 
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An additional reason for the inconclusive nature 

of the Amendment's history, with respect to segregated 
schools, iii t^ status of 'public educdtipn at that 
time. In 'the South, the movement toward frfee common 
schools, supported by general taxation, had not ydt 
taken hold. . \ . Edj^cation of Negroes was almost non- 
existent, and practically all of the race were 
illiterate. . . It is true that publiy school educa- 
tion at the time of the Amendment had advanced further 
-in the North, but the effect of the Amendment on 
Northern States was generally ignored in the Congress- 
ional debates. Even in the North, the conditions, of 
public education did not approx'imate those existing 
today. . . ♦ As a consequence, it is not surprising' 
that there should be so little in the history -of the 
Fourteenth Amendment relating to its intended effect 
on public education. 

« 

This passage is significant because the Court was arguing that 
regardless of the intent of the framers of t^e Amendment, the 
changing conditions of education warranted a changed interpre- 
tation: Despite actg of Congress and the States in segregating 
schoolBv, which were pointed out by the defendants, these 
schools did not occupy a central place in American society. ' 
Thus, the Court stated i 
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We must cor^ider public education in th^ light of 
J its f lill ^evelopraent And its present- place in 
American (|.if e ^tK ^ughout the Nation. . . . 

- Today education is perhaps the most important 
function of state and local governments. Corapulaory 
sch#ol attendance laws and the great expenditures for 
education both demonstrate our recognition of the 
importance of education to our democratic society. -^^ 

Thus, the Brown Court was free to reinterpret tHe meaning of 

"equal protection of the law" in light of changing historical 

circumstances. It did not confine itself to argument from- 
H , « ' . 

the authority of the framers of the Fourteenth Amendment.- 

Argument from analogy (Legal precederi^t^ produced similar 
results. In Plessy . vatious precedents, including a number ^ 
of State* court decisions, are mentioned throughout the case. 
There is an attempt to adjtyere to even the remotest precedent 
For example, much is made of the case of Roberts v. City 
of Boston ., an 16(50 Massachusetts Supreme Court decision, 

t 

which is quQted at length. Particular*^ significance .is 
attached to th'e fact that Massachusetts was an abolition- 
i3t State and yet upheld segregation. The Pless-y Court 
wrote I . ' . 

* 

The most common. instance of this[segregation of races] • 
is connected with the establishment of separate schools 
for white and colored ^children, which have been held 
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to be a valid exercise of the legislative power even 
V." by c^ourts of States where the political rights of the *^ 

colored r^ce have been longest and most earnestly ' • 
' enforced. " A 

4 

■ • 

One of the earliest 'of these cases is that of 

Roberts v. City of B6aton- . . . in which tha ,a ufrerae • 

^ judicial Court .of Massachusltts held tl;^at the general * 
' • ^ Boston 

^ school committee^had power to make provision for t^w ^ 

instruction of colored children in separate schools 

established exclusively for them, and to prohibit 

their attendance upon the other schools. 

This is a decision from 1850,' long before the Civil .War and 
the adoption of the Fourteenth Amendment. Justice Harlan' s 
dissent pointed out the inapplicability of rtob^rts to Plessy ., which 
was rendered prior to the adoption of the last amendments 

of the constitution,, when colored people had few rightTwhich 
the dominant race felU'\>\)liged to respect. "^^ By' relying on 
pre-x^r precedents, the PlesV Courts-chose to discount the 
impact of the new amendments on the meaning of "equality." 
Rather, it regained the' old , narrow definition, which focused ^, 
on a limited, empirical concept of equality. The acceptance . 
of the inherent social inferiority of blacks makes the Consti- 
tution powerless to rectify it. ^ ♦ • 

^n the Brown case, the Court had the opportunity to 
overturn the Pie say doctrine of "separate but equal," a 
move it had a^voided in several earlier cases. In the years 

r « 

' ^ Ik • 
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prior tb Brown,, the Court had eicpanded the black's right " 

to educaU-on in graduate and* professional schools, but 

always avoided . a ^irec,t repudiation of Piessv . Thus, 

the Brown Court faced a set of anibiguous and conflicting 

precedents. According to Blay^tein and ^erguson, "'The -nine ' 

. men of 195^^ strove to act within the framework of prior pre- 

cedents;. While Plessy v. PergURon gave Supreme Court acceptance C 

to state enforced segregation in l^ran^ortation (and, inferan- 

tially, education), the Sweatt and McLaurin decisions [dealing 

with graduate Education] denied the validity of racial class- 

if ication as Ipplied to state-supported colleges^nd univ- 

ersiti^^-On May 1?, 195!^, the Supreme Court had to decide 

whether thl criteria of equality developed in the Plessy case 

or the i^eria o<f equality developed in* the graduate school 

cases should be applied ... in the primary and secondary 

school disputes. "^^ Thus, two concepts of equality were % 

available to the Court, depending on which precedents it • 

invoke*. No matter which route it followed, the Court was 

\ * 
bound to violate an e^arlier precedent. ' . ^ 

♦ 

Perhaps because of t^e ambiguous situation on precedents, 

V 

little attention is given to them in Brown . Only two para- 
graphs iiscuss precedents, and thes^ are largely devoted to 
explaining why they are inapplicable. The Court dismisses 
Plessy V. Ferguson as "involving qot education but transporta- " 

Cumming v. County Board^of Education and Qong Lum v . 
Ride "the validity of the doctrine [of separate but equal] itself 
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was not Challenged, ••3<> m the more recent graduate achooi' 
caaea. the Court noted' thatlne quality waa found in that 
apecUio benefits enjoyed bj^ white atudents were' denied to 
Negro atudenta ot the same educational qualifications. 
, In none of these cases was it necessary^o're-eicamine the 
doctrine to grant relief to the Negro plaintiff 37 ^hd 
Brown QAse-, however , ^ forced the Court to directly face the 
issue of "the .effect of segregation i;tself on public education. 
Thus, the Brown CouVt -showed only a min\mal concern with the 
long legal history of racial, segregation. ' The extent of 
the minimization of precedents U best evidenced by the^ \ 
treatment of P3,egsy. The assertion that it did not apply 
because it only dealt with transportation ignores the • * 
Plessy Covrfs- reliance o^ '.Roberts, which dealt with education, 
as ^ustificatilon for segr^ation in transportation. This 
.omission is notable because the Brown Court footnotes 
Roberts as the origin of the "separate but equal" doctrine. 
Thus, the 'Court ultimately relied very little on argument 
from analogy (precedent) in framing the Brown' opinion. 

^ The comparison 'of the, Piessy and BiPown opinions in 
their use of precedents is revealing because both decisions 
shaped thek interpretation -of legal precedent to fit their 
image of social reality and the universal audience, The 
Plessx Court relied on precedents clearly outdated by ,war 
and constitutional amendment. The Brown Court dismissed 
Pligsy on questionable grfl|unds, rather than attacking the 
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faults of the decision directly.. Both C our tslppear most . 
concerned^ with "upholding a definition of equality ac^ceptable 
W the.universal> audience as constituted at that moment in. ' 
history. - The concern.,Cor the present is made explicit i;^ 
th^Brown^deci'J.ion, wheri the^^Court declares that, .".w^ cannot 
tixrn the clock ^ack to 1868. when the Amendment wag adopted, 
or even to ;896 when gj^essy v. F^rg-us^nn was written. "^9 
•In Short, as^Justice^Reed'h^d written in an earlier decision, * 
.>i^;n convinced of fofrmer e'rrot ,•' this C(^V.has never felt y 
constrained'\o follow precedent \ ' \ 

• . Tile Brown (;x)urt was criticized for relying dn psychological 
and sociologixial evidence. In fact, both Plessv ^and Brown > . 
are based on the psychology and sociology of.thei'r era", although 
•the Plessy Court felt no need to document the inferiority of 
blacks. Actually, there is evid^e that psychological and 
sociological^ evidence played a far 3.ess significant role in ■ 
Brown than critics, contended. Chief Justice Warren, the 
opinion's author, later stated, "It was only a note, mfter all." 
Warren's chief clerk. Earl Pollock, explained, "The only 
reason to .have included footnote #11 w,as as a rebuttal to the 
cheap psyclfhogy of Plessy that said that inferiority was only 
in the mind of the Negro. "^^ ^^^^^ ^^^^ Courtis image 
of social^ reality that informs its view of equality. While 
the sources cited in footnote 11 may have bolstered their 
argument for the harms of segregation, there is ample evidence 
that the Court was aware of th? evil effects of segregation 
even without the testimony of experts. 
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If the Court does not rely on sociological and ' 
psythological^evidence, then how ^oes one explain the 
origin of their iniage of social reality ar^d th^ universal 
audien'be? The personal views. of the^Justices are not / 
suffici^nt^ for judicial reasoning. As Justice Frankfurt)er 
stated in Penni^ v. Unit|6d^tates . "In finding that Cotoess 
has acted within its power, a judge does not remotely imply 
that he favors the implications that lie beneath the legal 
i|ieues. ..." A useful concept in understanding how 
the judicia]^ mind is informed, therefore, is "judicial 
notice/ Justice Frankfurter employed this device in an 
exchange with Thurgodd'M^dhall during the oral argument in 
the Brown cases ' a 

JUSTICE FRANKFURTHRj Can we not take judicial notice 
of writing by people who competently deal with these 
problems? Can I not tdke judicial notice of Myrdal's 
^ook f An American' Dilemma 1 without having him called as 
witness? 



I am merely going to the. point that in these matters 
- this Court takes judicial notice of accredited writings, 
and it does not have to- call the writers as witnesses , - 
but I did not know that we could not read the works 
of oompetent writers. 



This practice pf "taking judicial notice" of writings or 
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.common axioms of the universal audience is more widespread \ 
than may be readily apparent. It was important. in the Brown ' ^ 

cas\ and, although not explicitly admitted, the foundation 
of much of the Plessy opinion. In a broad sense, the Court 
cannot escape the influences of the social reality it 
.' "' perceives. As Justice, Frankfurter explained, "Since the J 
litigation tttat comes before the Supreme- Court iis. Jo 
largely entangled in public issues, the general outlook 
and juristic philosophy of the justices inevitably will influ- 
ence their views an^ in doubtful, cases will determine them."^^ 
^ One other constraint on judicial decision making must 
, be acknowledged. In framing an opinion, the author must 
. also address his brethren on the bench. One of the great 
accomplishments of Warren's d-ecision in Brown is that i^- 
was unanimous. Despite early indications of ^^nly a five- 
man majority, Warren worked to provi(^e an inclusive d'eciaion 



that all nine justices could endorse. The reason for this V 
was plainly to increase the acceptance of the opinion by 
the nation as a whole. To some extent t^is need for unanimity 
helps to explain the final section of the Brown decision, 
which delayed the implementation of desegregation and 
requested a^rehearing on that matter. Despite the compromise 
inherent in gaining a unanimous opinion, however ^Warren* 3 
opinion "reprfesented Nothing short of a reconsecr&tion of 
American ideals."^'' And he didHt in an opinion which 
was "short^ enough and simple enough to appear on the front 
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page of eve^y major newspaper in the country the day after 
it haniied down."^^ 



CONCLUSIONS 



The basic finding of this essay is that the Supreme 
Court in both the Brown and Plessy 'opinions relied heaVily on 
it^ image of social reality in deriving axioms representative 
of the universal audience at ^ given historical moment. ^ 
The concept of equality was the central term requiring 
defifrftion. Although the Court utilized legislative history 
(•authority) and precedents (analogy), these Were secondary to 
the Court's own, image of social reality. While the Pjeasy 
Cou»t assumed the inferiority of blacks, the Brown Court 
assumed the equ&lity of races. Plessy reflected Vi empirical 
definition of equality^. If both races were treated the same, 
that was all the law could command. Social inequality was 
inherent in race and beyond the purview of th'e Constitutibn. 
Brown reflected a less tangible view of equality. Physical 
equality of facilities was .>ot enough. Because of^the impact 
Of segregation on the minds of children, separate facilities' 
were inherently unequal. The remaking of the concept of equality 
in correspondance with the tenents of the universal audience 
of its day, was the hallmark of the Brown decision. » 

Because the conception of the universal audience is his- 
torically grounded, it is not realistic to evaluate one decision 
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as better tfian the other. Both appealed to the beliefs of 
"well- informed and reasonable men" of their time-. Since 
the universal audience>^is an abstraction, it is not possible 
to compare these fconceptions with some objective audiencTfe . 

out there" in the -world. * However , this does not preclude 
an. evaluative judgment. Perelman rec\amended tha||^the 
wortj;! of an argumentation is not measured solely by its 
efficagy but also by the quality of the audience at which 
it is aimed. "^9 Who is to judge these audiences? "It ca/n 
be said," writes Perelman, "that audiences pass judfflftfenVs on 
one anibther."^^ Thus, from our cu^rantr and hopefully /more 
enlightened perspective,^ the Brown decision appeals Vo a^ 
universal audience of greater wisdom than that of Pl^sy . 
The universal audience of today would no doubt rate ifrrown 
far more reasonable i;han Plessy . Yet, it is probabDiy not 
appropriate to fault Plessy too sevej;ely lor not anticipating 
the universal audience of more than a half century flater. 
The Brown Court is to be commended,, however, for nit^fallihg 
back on an outdated precedent rooted in a narrow cbnception 
of equality and a presumption of racial inferiority. 

Although only two cases have be erg; examined, it is not 
unreasonable to • conclude that they represent a t^fcical approach 
to judicial reasoning. On this model, rather than"objectively" 
considering all of the evidence, precedents, and/ legislative 
history, the Court's minti comes to its task alria^y informed, 
of the premises acceptable to the universal audience of its ,time 
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Legal argurae/its are not? based on "pure re^on" but on an 
.historically'^conditioned view of reason. While some migrtt ' 

.contend that this represents a deviation from .the ideal, it is 
more likely that it represents an inevitable fact of human 
reasoning. Fortunately we are not forever bound to the 

■precedents of the past, regardless of how they fit contemporary 
social reality. Nor are we simply at the^him of the person; 



opinion of nine persons. Rather, by virtue of the nature 

..51 



of judical reasoning, we have achieved "simple justice. 
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